
Deprivation of Liberty Safeguards-MENTAL CAPACITY ACT 2005 

 

The Safeguards for the “Deprivation of Liberty” (DOL) are set to come in to force 

in April 2009 as amendments to the Mental Capacity Act 2005. On the 1
st
 October 

2008 the changes to the Mental Health Act 1983 come in to force. 
 

What is the precise test for measuring deprivation of liberty? We do not know! The 

Department of Health accepts that it will require the Courts to provide a refinement 

to the definition. So it means that if the legal draftsmen do not know how to spot 

deprivation of liberty how are providers going to apply the safeguards accurately? 

Who knows! But certainly litigation will ensue, and with “no win no fee”, providers 

will most certainly suffer being in the wrong place at the wrong time with decisions 

cited as definitive on difficult issues, in other words the new “Bournewood”. 

 

There are three clear points as to how a person may be deprived of their liberty:- 

1. If they lack mental capacity to consent to the arrangements proposed for 

their care; 

2. If this is in their own best interests; and 

3. When it is not possible to care for them in a less restrictive way. 

 

 

But until the DOL safeguards are implemented the only lawful ways of depriving 

someone of their liberty are pursuant to the Mental Health Act or upon imprisonment 

for crime committed (in some cases of care or medical treatment the High court may 

order that treatment requires a person to be placed in Hospital or a care home in 

their best interest). Even taking in to account the new provisions, deprivation of 

liberty in a care setting should be avoided if possible. But if not possible and is 

necessary then “proper authorisation” may be needed. Authorisations may be issued 

by the “appropriate supervisory body” such as PCT for hospitals and their relevant 

local authority for Care Homes. The responsible supervisory body must commission 

six assessments:-  

1. Age; 

2. Mental Health; 

3. Mental Capacity; 

4. Eligibility; 

5. no refusals; 

6. Best interests. 

 

In addition they will have to determine a suitable duration of authorisation.  In the 

event of an emergency a hospital or care home can issue itself with an urgent 

authorisation for seven days while it obtains an authorisation from the PCT or local 

authority. Assessments must be carried out by the supervisory body within 21 days, 

or seven days if an urgent authorisation is granted. It is unclear what liability will 

arise if the supervisory body fails to complete all of the assessments in time. 

 

If any one of the assessments is against authorisation, the request for authorisation 

will be declined. If all of the assessments support authorisation, the Best Interests 

Assessor will recommend a period for which deprivation of liberty should be 

authorised and a person to be appointed as the service user’s formal representative. 

 

The authorisation is implemented by the Managing authority of the care home or 

hospital. However, if the person or the person’s representative wishes to appeal this 



decision, then they do so to the Court of Protection. If there is an authorisation in 

place but circumstances change, then a review will need to be requested. If or when 

the authorisation expires, a further authorisation is required and fresh assessments 

must be undertaken. 

 

The role of a person’s representative is to maintain contact with the person and to 

represent and support the person in all matters relating to the operation of the DOL 

safeguards, such as triggering a review of the authorisation, making an application 

to the Court of Protection, etc. 

 

A service user, relative, friend, carer, third party (including an Inspector) can 

challenge a Managing authority if they think a service user is being deprived of their 

liberty. The Managing authority needs to respond within 24 hours by issuing an 

urgent authorisation and applying for assessments within seven days or, if it thinks 

there is no deprivation, then not. If not then the concerned person can raise the 

matter with the Supervisory Body who must in most cases commission a best 

interest’s assessment to decide the matter. The Managing authority must cooperate 

with the supervisory Body. An aggrieved third party may apply to the court of 

Protection if the Supervisory Body decides a DOL authorisation is not required. 

 

It should be noted that whilst DOL should be for the shortest possible time there is a 

maximum of twelve months but that would only be granted where there is unlikely to 

be a change in the person’s circumstances which would affect the authorisation. Note 

also that when an authorisation ends, the Managing authority cannot lawfully 

continue to deprive a person of their liberty. If the Managing authority considers that 

DOL is still needed, they must request a further authorisation. 

  

The basis for determining whether a person is deprived of their liberty, in a care 

home setting, is the Bournewood case being the test applied by the European Court 

of Human Rights (HL-v-UK). ECHR stated that “..To determine whether there has 

been a deprivation of liberty, the starting point must be the specific situation of the 

individual concerned, and account must be taken of a whole range of factors arising 

in a particular case such as the type, duration, effects and manner of implementation 

of the measure in question. The distinction between a deprivation of, and a 

restriction upon, liberty is merely one of degree and intensity and not one of nature 

or substance”. 

 

Essentially this means that there are no specific triggers for establishing deprivation 

of liberty. So that the mere fact of, say, a ward or front door, being locked, does not 

automatically mean that people are deprived of their liberty. Nor is there a bar on 

the use of reasonable restraint. 

 

Ser v i ce p r ov id er s w i l l  n eed  t o  ask  t h em se l v es- is w h at  I  am  d o i n g  so  se r i ou s 
t h at  i t  am ou n t s t o  a d ep r iv at io n  o f  l ib e r t y ? 
 
The draft DOL code of practice lists the factors that the courts have, to date, found 

to contribute to deprivation of liberty. Such as:- 

1. Restraint was used, including sedation, to admit a person who was resisting; 

2. Staff exercised complete and effective control over care and movement for a 

significant period; 

3. Staff exercised control over assessments, treatment, contacts and residence; 

4. A decision has been taken that the person would be prevented from leaving if 

they made a meaningful attempt to do so; 



5. A request by carers for the person to be discharged to their care was refused; 

6. The person was unable to maintain social contacts because of restrictions 

placed on access to other people; and 

7. The person lost autonomy because they were under continuous supervision 

and control. 

 

The key issue will be an assessment of the degree and intensity of the measure and 

any one or a combination of the above factors may result in deprivation of liberty. It 

will not be permissible to impose measures on a person that amount to a deprivation 

of liberty if that person does not lack mental capacity except via the Mental Health 

Act or by virtue of imprisonment for a criminal offence.  

 

Having said all of the above there will certainly be risks to providers most obviously 

that it is unacceptable to unlawfully deprive a person of liberty and there are no 

excuses for so doing even if it is felt to be in the best interest of the person. Such is 

the framework of the DOL safeguards. To unlawfully deprive a person of their liberty 

is to infringe their basic human rights. Whether that person realises it or not such 

deprivation of liberty will have a negative impact upon them and their carers, 

relatives and other service users. Clearly it is easy to see how the operational risks 

of providing a service within the scope of the new framework also create significant 

business or commercial risks. 

 

A failure to comply with the statutory duty imposed by the new safeguards will 

trigger rights of recourse for the individual whether the failure is intentional or not. It 

is not hard to imagine that the results of failure to comply will generate 

compensation and negative publicity in expensive and high profile litigation and do 

not forget this may include criminal prosecution where failure amounted to wilful 

neglect or ill treatment under section 44 of the Mental Capacity Act. If this was not 

enough then imagine how commissioners (who are likely to be the supervisory body 

responsible for arranging assessments and granting authorisations) and regulators 

will react to a business for failure to manage the situation through proper 

governance, for example, suspension of placements while proper systems and 

processes are instituted or perhaps removing service users if it is felt they are at 

risk. 

 

The implementation of the safeguards will be here this year and the biggest burden 

for implementation will be on the supervisory body that must have systems in place 

for ensuring literally thousands of assessments can be carried out on individuals 

within the first transitional year and thereafter. Establishments will be expected to do 

whatever they can to ensure that, on the planned implementation date, service users 

are not at undue risk of being unlawfully deprived of their liberty.  

 

Proper systems, including policies, procedures and specific risk assessments must be 

used to ensure that:- 

 

1. People are not being deprived of their liberty unnecessarily; 

2. Where people will be deprived of their liberty in the near future, applications 

for standard authorisations are made to the relevant supervisory body; and 

3. Where people are presently being deprived of their liberty, urgent 

authorisations are issued by the establishment while emergency applications 

are made. 

 



Providers must take the initiative. Gaining an understanding of the thresholds for 

deprivation of liberty that particular supervisory bodies will apply would serve 

providers well.  

 

Th e DOL sa feg u ar d s p r o v id e a st at u t o r y  f r am ew or k  f o r  m an ag i n g  a  
v u l n e r ab l e g r ou p  o f  so ci et y . Co m p l i an ce  w i t h  t h e  f r am ew o r k  i s m an d at o r y .   
Fai l u r e t o  co m p ly , w h et h er  in t en t io n al  o r  n o t , w i l l  t r ig g er  r ig h t s o f  r eco u r se  
f o r  t h e i n d iv i d u al .  Pr o v id er s w h o  u n l aw f u l l y  d ep r iv e  p eop l e o f  t h ei r  l ib er t y  
m ay  b e su ed  o r  ev en  p r o secu t ed  f o r  i l l  t r eat m en t  o r  w i l f u l  n eg l ect  p u r su an t  
t o  sect i on  4 4  M en t al  Cap aci t y  Act . 
 
  
 

      

 

    

 

  

   

 

   

 

  


